
UNITED STATES COURT OF APPEALS
_J OR THE DISTRICT OF COLUMBIA CIRCUIT

tc Court ol S
.. Cirrut

1) FILL UL

TRAMONT MANUFACTURING, LLC, )

PETITIONER, )
10 1184

)
v. ) PETITION FOR REVIEW

)
NATIONAL LABOR RELATIONS BOARD, )

RESPONDENT. )

Tramont Manufacturing, LLC (Tramont), the Petitioner herein, hereby petitions the Court

for review of the Decision and Order of the National Labor Relations Board (Board), the

Respondent herein, in NLRB Case No. 18—CA—155608, finding that the Petitioner violated

Sections 8(a)(I) and (5) of the National Labor Relations Act (29 U.S.C. § 158(a)(1), (5)). The

Board’s Decision and Order was entered on May 23, 2016 and is reported at 364 NLRB No. 5.

The Board’s decision is attached hereto as Exhibit A. This petition is filed pursuant to Section

10(f) of the National Labor Relations Act (29 U.S.C. § 160(f)), Rule 15 of the Federal Rules of

Appellate Procedure, and Rule 15 of the Circuit Rules of the United States Court of Appeals for

the District of Columbia Circuit. A List of Parties Served is attached as Exhibit B, and a Corporate

Disclosure Statement is attached as Exhibit C.

WHEREFORE, the Petitioner hereby requests that the Court grant the petition for review

and set aside the Decision and Order of the Board.
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Respectfully submitted this 9th day of June, 2016.

STRANG, PATTESON, RENNING, LEWIS
& LACY, S.C.
Counsel for Petitioner, Trarnont
Manufacturing, LLC

4L,M,L .
JennJa E. Rousseau
Bar No: 56670
WI State Bar No: 1065236
205 Doty Street, Suite 201
Green Bay, WI 54301
Ph. 844.833.0828
Fax 608.333.0828
jrousseau LI stranzpatteson.com
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EXHIBIT A
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houiicI /0/Woes of.V/j?J1 eIeL,slel,Lc. Rcaile’rv arc’ rc’c/ues(cL/ ii) /111/i/V i/Ic’ Er—
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lie’ I/IL liii It’Ll UI 1/ic’ huiii,nl I’iI/IlilIes.

Tramont Manufacturing, LLC and United Electrical.
Radio and Machine Workers of America, Local
1103. Case 18—CA—I 55608

May 23, 2016

DECISION AND ORDER

BY CFI..\1R1.kN PEARCE AND MEMBERS MISCIMARRA

AND NICFERRAN

On January 28. 2016, Administrative Law Judge Sha
ron Levinson Steckler issued the attached decision. The
Respondent filed exceptions and a supporting brief, and
the General Counsel tiled cross-exceptions, a supporting
brief. and an answering brief.

The National Labor Relations Board has delegated its
authority in this proceeding to a three—member panel.

The Board has considered the decision and the record
in light of the exceptions and briefs and has decided to
affirm the judge’s rulings, findings,’ and conclusions, to
amend the remedy, and to adopt the recommended Order
as modified and set forth in full below. 2

Although the Respondent excepts to the judges fmndino that it
failed to pro ide the Union cc ith timeR notice about its decision to las
off 12 unit employees, it has presented no argument in support of this
exception. Accordingl. the Respondent’s exception may be disregard
ed pursuant to Sec 102 46(h% 2 of the Boards Rules and Regulations.
and cce find ii appropriate to Jo so here. See 1-Jo/sun, c/c Puerto Rico.
Inc.. 344 NLRB 694. 694 fn. 1(201)51. enfd. 456 F.3d 265 (1st Cir
2006).

The judge found that the Union did not ccaive its right to bargain
over the eft’ects ot’the laoff No party has argued that it was improper
for the judge to apply the Boards ‘clear and unmistakable’ waiver
anal\ sis here a successor respondent \as relying on initial terms and
conditions of employment that it unilaterally implemented to prove
contractual wan er Therefore. do not decide the issue. Assuming,
without deciding, the wan er analysis is applicable in these circum
stances. we agree that the Union has not waived effects bargainino. for
the reasons stated by the judge.

2 In accordance with our decision in .4d’i’osen’ of Vew Jersey, Inc..
363 NLRB No. 143) 21)16). we shall modiff the judges recommended
tax compensation and Social Security reporting remedy We shall mod
ific the judge’s recommended Order and substitute a new notice to
reflect this remedial change and to conform to the Board’s standard
remedial language.

We also amend the judge’s remedy to provide that back’pav shall be
computed in accordance cc ith Ogle Protection Sen/ce. I 83 NLRB 682

1970) enfd 444 F.2d 502 (6th Cir. 1971). rather than with F. IV
Jl’oo/iioi’th Co.. 90 NLRB 289 11951)1 The Ogle Prowction formula
applies in cases such as this one that involve the limited make-whole
remedy established in Transina,’ine .Vavigation Coi’p.. 170 NLRB 389
(I 968). See .tle’n,o,’ial Hospital of Count’i, 363 NLRB No 56
(2015): Chanlpaigli Bia/cle,’s SI/pp/I’. 361 NLRB No 153(2014).

The General Counsel has excepted to the udge’s refusal to order the
Respondent to reimburse affected employees for search-for-work and

ORDER

The National Labor Relations Board orders that Re
spondent. Trarnont Manufacturing, LLC, vIi1waukee.
Wisconsin. its officers, agents. successors, and assigns,
shall

I. Cease and desist from
(a) Failing to timely notify the Union and afford it an

opportunity to bargain over the effects of its decision to
lay off 12 unit employees,

(b) In any like or related manner interfering with, re
straining, or coercing its employees in the exercise of the
rights guaranteed to them by Section 7 of the Act,

2. Take the following affirmative action necessary to
effectuate the policies of the Act.

(a) On request, bargain with the Union as the exclu
sive collective-bargaining representative of the employ
ees in the following appropriate unit concerning the ef
fects of its decision to lay off 12 unit employees and, if
an understanding is reached, embody the understanding
in a signed agreement:

All full—time and regular part—time production, mainte
nance, and inspection employees at [Respondents] fa
cility located at 3701 N. Humboldt Boulevard. \lil
waukee. Wisconsin, but excluding office clerical and
technical employees. guards. professional employees
and supervisors as defined by the National Labor Rela
tions Act.

(b) Pay its former employees in the unit described
above their normal wages when in the Respondent’s em
ploy from 5 days after the date of this Decision and Or
der until the occurrence of the earliest of the following
conditions: (I) the Respondent bargains to agreement
with the Union about the effects of the decision to lay off
12 unit employees; (2) the parties reach a bona fide im
passe in bargaining; (3) the Union fails to request bar
gaining within 5 days after the receipt of this Decision
and Order, or to commence negotiations within 5 days
after receipt of the Respondent’s notice of its desire to
bargain with the Union; or (4) the Union subsequently
fails to bargain in good faith; but in no event shall the
sum paid to any of the employees exceed the amount he
or she would have earned as wages from the date the
employee was laid off, to the time he or she secured
equivalent employment elsewhere, or the date on which
the Respondent shall have offered to bargain in good

ork-related expenses regardless of whether they received interim
earnings in excess of these expenses. or at all, during any given quarter.
or during the overall backpay period. We deny the exception. As the
judge noted. accarding such expenses ccould require a change in Board
law, and are not prepared at this time to deviate from our current
remedial practice

364 NLRB No. 5
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7 DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD

faith, whichever occurs sooner; provided, however, that
in no event shall this sum be less than the affected em
ployees would have earned for a 2-week period at the
rate of their normal wages, with interest, as set forth in
the remedy section of the judge’s decision as modified
herein.

(c) Compensate affected employees for the adverse
tax consequences, if any, of receiving a lump-sum
backpay award, and file with the Regional Director for
Region 18. within 21 days of the date the amount of
backpay is fixed, either by agreement or Board order, a
report allocating the backpay award to the appropriate
calendar year for each employee.

(d) Preserve and, within 14 days of a request, or such
additional time as the Regional Director may allow for
good cause shown, provide at a reasonable place desig
nated by the Board or its agents, all payroll records, so
cial security payment records, timecards, personnel rec
ords and reports. and all other records, including an elec
tronic copy of such records if stored in electronic form,
necessary’ to analyze the amount of backpay due tinder
the terms of this Order.

(e) Within 14 days after service by the Region, post at
its facility in Milwaukee, Wisconsin, copies of the at
tached notice marked “Appendix.”3Copies of the notice,
on forms provided by the Regional Dii’ector for Region
1 8. after being signed by the Respondent’s authorized
representative, shall be posted by the Respondent and
maintained for 60 consecutive days in conspicuous plac
es, including all places where notices to employees are
customarily posted. In addition to physical posting of
paper notices, the notices shall be distributed electroni
cally, such as by email, posting on an intranet or an in
ternet site. and,or other electronic means, if the Respond
ent customarily communicates with its employees by
such means. Reasonable steps shall be taken by the Re
spondent to ensure that the notices are not altered, de
faced. or covered by any other material. In the event that,
during the pendency of these proceedings, the Respond
ent has gone out of business or closed the facility in
volved in these proceedings. the Respondent shall dupli
cate and mail, at its own expense, a copy of’ the notice to
all current employees and former employees employed
by the Respondent at any time since February 9, 2015.

Within 2 1 days after service by the Region, file with
the Regional Director a sworn certification of a responsi

If this Order is enforced by aiudgment of’a United States court of
appeals, the ords in the notice reading ‘Posted by Order of the Na
tional Labor Relations Board” shall read Posted Pursuant to a Judg
rnent of the United States Court of Appeals Enforcins an Order of the
National Labor Relations Board”

ble official on a form provided by the Region attesting to
the steps that the Respondent has taken to comply.

Dated, Washington, DC. May 23, 2016

(SEAL)

Mark Gaston Pearce, Chairman

Philip A. Miscimarra, Member

Lauren McFerran, Member

NATIONAL LABOR RELATIONS BOARD

APPENDIX

NOTLCE To EMPLOYEES

POSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD

An Agency of the L’nited States Government

The National Labor Relations Board has found that we vio
lated Federal labor law and has ordered us to post and obey
this notice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union
Choose representatives to bargain with us on

your behalf
Act together with other employees for your bene

fit and protection
Choose not to engage in any of these protected

activities.

WE WILL NOT fail to timely notify the Union and afford
it an opportunity to bargain over the effects of our deci
sion to lay off 12 unit employees.

WE VOLL NOT in any like or related manner interfere
with, restrain, or coerce you in the exercise of the rights
listed above.

WE WILL, on request. bargain with the Union as the
exclusive collective-bargaining representative of the em
ployees in the following appropriate unit concerning the
effects of our decision to lay off 1 2 unit employees and
WE WILL reduce to writing and sign any agreement
reached as a result of such bargaining:

All full-time and regular part-time production, mainte
nance, and inspection employees at [Respondent’s] fa
cility located at 3701 N. Humboldt Boulevard. Mil
waukee. Wisconsin. but excluding office clerical and
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TRAMONT MFG.. LLC

technical employees, guards. professional employees
and supervisors as defined by the National Labor Rela
tions Act.

WE WILL pay former unit employees their normal
wages for a period of time set forth iii the Decision and
Order of the National Labor Relations Board, with inter
est.

WE WILL compensate affected employees for the ad
verse tax consequences, if ally, of receiving a lump-sum
backpay award, and WE WILL file with the Regional Di
rector for Region 18. within 21 days of the date the
amount of backpay is fixed. either by agreement or
Board order, a report allocating the backpay award to the
appropriate calendar year for each employ ee.

TRAMONT MANUTACTURING. LLC

The Board’s decision can be found at
hap: wv\w.nlrh.Eo\!case lS—CA—-155608 or by using the
QR code below. Alternatively, you call obtain a copy of the
decision from the Executive Secretary, National Labor Re
lations Board. 1015 Half Street SE Washiniton, D.C.
20570. or by calling (202) 273-1940.

(Respondent) tiled its answer on October 12 and an amended
answer on November 24.

The complaint alleges that Respondent violated Section
8(a(5) of the Act when it failed to notify the Union about lay
ing off 12 employees and failed to gie the Union an opportuni
ty to bargain oer tile effects of tile layoff Respondent admits
that it laid off the employees and that layoffs are a mandatory
subject of bargaining. but denies any wrongdoing.

The parties were given a full opportunity to participate in the
hearing, to introduce relevant evidence, to examine and cross
exanline witnesses. and to file briefs. On the entire record.
including m obsenation of’ the demeanor of tile witnesses.3
and after considering tile briefs filed by General Counsel and
Respondent Tramont LLC. I make tile following

FINDINGS OF FACT

I. JURISDICTION AND LABOR ORGANIZATION STATUS

Respondent. a limited liability corporation. manufactures
diesel engines and parts at its facility in Milwaukee. Wisconsin.
Respondent admits. and I find, that Respondeilt sold aild
shipped from its Milwaukee. Wisconsin facility goods valued in
excess of S50.000 directl to points outside the State of’ Wis
consin. Respondent adnlits and I find that it is an employer
engaged in commerce within the meaning of Section 2)2). (6).
and (7) of the Act.

I also find that Local 1103 and the Union are labor organiza
tions within the meaning of Section 2(5) of the Act.

II. FACTS4

.4. Organirarion of’ Respondent and Implementation of the
Handbook as Terms and Conditions oJ’Enip/ovmnent

Respondent Tramont Manufacturing. LLC (Respondent)
manufactures diesel engines and parts. The compan is run by
President Nand. The Company has two executi\e vice presi
dents. Vijay: Raichura and Frank Langenecker. Raichura is
responsible for accounting. finance, purchasing and human
resources.

Respondent made an asset purchase from the predecessor
company. Tramont Corporation. in May 2014. The Union had

Tab/I/mci Boerschinger, Esq.. for tile General Counsel.
Toni I Renning. Esq.. far the Respondent.

DECISION

STATEIENT OF THE CASE

SH.a.Ro\: LE\INSON STECKLER. Administrati\e Law Judge.
This case was tried in Milwaukee. Wisconsin. on December 10.
2015. The United Electrical. Radio and Machine Workers of
America. Local 1103 (Local 11(13)1 tiled the charge on July 8.
201 2 and tile General Counsel issued the complaint on Sep
tember 30, 2015. Respondent Tranlont Manufacturing. LLC

At hearing. General Counsel moed to amend the complaint to re
tiect that the United Electrical. Radio and Machine Workers of Amen
ca (the Union). instead of Local 1103. was the certified and recognized
bargaining agent. Respondent had no objection and the amendment
was granted

1 All dates are in 2015 unless otherwise indicated.

Althoush I have included citations to the record to hiahlight par
ticular testimony or exhibits. my findings and conclusions are not based
solely on those specific record citations, but rather on my review and
consideration of’ the entire record for this case Mv findings of fact
encompass the credible testimony, evidence presented. and logical
inferences

Most of the facts within this decision are based upon undisputed
documentary evidence Where necessary. I make credibility determina
tions within this section The credibility analysis may rely upon a
variety of faclors. including, but not limited to. the context of the wit

ness testimony’, the weight of the respective evidence, established or
admitted facts, inherent probabilities and reasonable inferences that
may be drawn from ihe record as a hole Double D Const,’uc’uon
Group. 339 NLRB 303. 303—305 (2003) Da,k,clu Sims/i,. 335 NLRB
622. 623 (2001) (citing She,, .luromnotire Dealership Group. 321 NLRB
586. 589(l996)Lenfd 56 Fed Appx. 516 (DC Cir 201)3) Credibil
ity findings regarding any witness are not likely to be an all-or-nothing
determination and 1 may’ believe that a witness lestified credibly’ regard
ing one fact but not on another Damkichm Sushi. 335 NLRB at 622.
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4 DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD

been certified as the bargaining agent for the production and
maintenance employees at the facility in 2003 As a condition
of the asset purchase. Respondent agreed to recognize and bar
gain in good faith with the International Union. Respondent.
howeer. ouId not agree to extend the col1ectie-bargaining
agreement. (GC Exh. 2. p. 5) Respondent admits that it has
continued as the ernplo ing entity and is a successor to
Traniont Corporation.

Instead of applying the collective-bargaining agreement that
the predecessor and Union maintained. Respondent announced
that the terms and conditions of employment were controLled by
a handbook and distributed handbooks to the employees. En
2014. the Union and Respondent met for one bargaining ses
sion for a new collective—bargaining agreement. The parties
mentioned 1aoffs hut did not reach an agreements.

The handbook included a pros ision regarding lavo ifs. The
l)O\ ision explained how employees ould be selected for a
laoff. but mentioned nothing about hat might be the effects
of a layoff (GC Exh. 10. pp. 19—20.)

B. R.’spoiie1ezt Laid 0/712 Enp/ovees on Fehrucerv 9, 20/i’

On January 29. Respondent began to plan liar a reduction in
hours due to economic concerns and select emplo\ees for a
lavouf. (Tr. 41: GC Exh. 7.) Before the 12 employees were
laid off on February 9. Respondent did not notify the Union
about the pending layoff (Tr. 43. 96—97.)

On February 9. Human Resources Administrator Stephanie
Pagan distributed layoff notices to 12 employees. rhe notices
advised the employees that the layoff vas effective immediate
ly . Each notice advised employees that Fehruar 9 was their
last day and pros ided information on filing unemployment
benefits. continuing health care coverage under COBRA, and
determining how paid time off (PTO) could he handled. (GC
Exh. 3.)

C. The ( nion flakes an Inforniation Request and .1 leets

with Respondent

One of the laid-off employees was Lauro Bonilla. the presi
dent of Local 1103. Bonilla worked for the predecessor for 21
sears and for Respondent since its takeover in May 2014. 1-Ic
testified that. on February 9. Pagan told him to go clean out
everything and go to her office. She told him that he was laid
off He asked if he was the onl’ employee laid off She told
him there were others. He asked for a list of those laid off.
Pagan said she could not respond hut would taLk to the owner.
(Tr. 89.)

About Februar’ 10. Bonilla notified the Union’s national
representative, Timothy Curtin, of the layoff. Curtin instrttcted
Bonilla to make an information request f’or the names of the
laid-off employees. (Tr. 90—91.) Within a day or two after his
layoff Bonilla returned to the facilit and requested HR Ad
ministrator Pagan proide him with a list of laid-off employees.
(Tr. 35.) Pagan called Executive Vice President Raichura. who
came to the office. Raichura asked Bonilla whether he was
there for personal business or union business: Bonilla testified

that he said. “Both.” Raichura testified that he was there on
personal business hut did request a list of employ ees. (Tr. 91—
92, 100.) Bonilla testified that Raichura told him to talk to the
lawyer. (Tr. 92,) During the 611(c) examination, Raichura
initially maintained that he agreed to pro\ ide the list to him
within a day or two. but not at that time. On recall after Bonil—
la’s testimony and for Respondent’s case in chief Raichura
stated that he would talk to the lawyer and then provide the list.
(Tr. 35—36. 100.) I credit Bonilla’s version regarding the in
formation request as his explanation of eents did not shift.

On February II. 2 days after the laoff Bonilla hand
deliered a written information request to Human Resources
Administrator Pagan. The requested information included all
the names of employees who were laid of’f the length of the
layoff and whether any alternati\es to layoffs were considered.
(Tr. 36: (IC Exh. 5.) A letter dated February 26. 2015, from
Executie Vice President Raichura to Bonilla. admittedly iden
tified only LI employees as laid of’f’ for an unknown period of’
time. (GC Exh. 6.)

The date that Bonilla receied the February 26 list is at issue:
Executive Vice President Raichura testified the list was mailed
on the same day the letter was dated. However, further exami
nation revealed that he instructed someone to mail it. Bonilla
stated he did not receive the list at the union of’fice until few
days before the parties met on March 30. (Tr. 39—40. 94.)
Bonilla testified that he checked the mail at the union hall at
least every other day while he was waiting for the information
request. (Tr. 95.)

On February 18. per letter sent by certified mail. Curtin de
manded a grievance meeting to discuss Bonilla’s layoff ((IC
Exh. IL.) About the end of’ February. Curtm had not heard
f’rom Respondent and called Respondent’s attorney, Tony
Renning. (Tr. 55—56) Curtin left a oice mail message that he
needed the lay off’ list, that Respondent did not reply to his Feb
ruary 1 8 letter regarding the meeting. and that he wanted an
immediate response. )Tr. 56.) Curtin received no response.

On March 3. Curtin sent to Renning an email requesting an
immediate grie ance meeting regarding Bonilla’s layoff (Tr.
56: (IC Exh. 12.) On March 4. Renning responded b e-mail.
stating Respondent only received the letter on March 2 and that
he would discuss the matter with President Nand and Executive
Vice President Raichura on Thursday of that week. ((IC Exh.
12.) On Frida, March 6, Renning ernailed Curtin that he
spoke with Respondent. hut Respondent was “perplexed” by
the request for a grievance meeting and that Respondent com
plied with the handbook’s Layoff provisions in lay ing off Bonil
Ia and the other emploees. Renning also advised that Re
spondent would provide a statement of position to the Union.
((IC Exh. 13).

On March 10. Executive Vice President Raichura responded
to Curtin by letter. Raichura stated that Bonilla was one of the
employees laid ofT pursuant to the handbook provision. He
then discussed the difficulties in giving 24 hours of work each
week to the employees since they were hired. I-Ic said he did
not know how long the layoffs would last. Regarding the re
quest for a grievance meeting, Raichura again referred to the
handbook:The parties do not dispute that Respondent is a successor pursuant

to .\LRB v. Burns hit!. Securirv Services, 406 U S. 272 ) 972).
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TR.AMONT MFG.. LLC D

The Employee Handbook does allow f’or a meeting ith
[Bonilla]’s immediate super isor and/or Human Resources.
The discussion will result in the sharing of the same infor—
ination but, ultimately, little chance for a change in the current
situation. Accordingly, please permit us to locus on growing
the business as opposed to take the time to meet.

(GC Exh. 14.)
Curtin, responding on March 12. demanded to meet with

management no later than March 18. (Tr. 62: GC Exh. 15).
The parties discussed dates on which to meet and agreed to
meet on March 30.

The March 30 meeting was held at Renning’s office and
lasted approximately 1 hour. C’urtin and Bonilla represented
the Union. Respondent \as represented by Raichura and
Renning. Curtin testified that Raichura stated he had met with
the individual super isors at least 1 week hef’ore the laoff and
requested a list of employees to lay off: Raichura said that he
followed the handbook pros isions regarding the layoff. (Tr.
65). Raichura testified that the parties did not discuss the ef
fects of the layoff (Tr. 43. However. Curtin testified that he
demanded “status quo ante” and bargaining O\ er the decision
and the effects of the laoff (Tr. 68: GC Exh. 16.) 1 credit
Curtin’s statement that he requested to bargain over effects in
addition to the Lay ot’f itself because Ciirtin as certain and spe
cific about the events.

After the meeting. by an April 1 email to Renning. National
Representati e Curtin stated that the Union was denied its right
to bargain over the layoff’ decision and the ef’f’ects of the layoff
for the 12 employees. He demanded reinstatement with
backpa for the laid-ofT employees and bargaining. (GC Exh.
17.) Curtin received no response to the April 1 email. (Tr. 70.)

D. The L ti/on Files L n/ui,’ Labor Practice Charges

On April 9. 2 months after the layoff’. Local 1103 filed unfair
labor practice charge 18—CA—149832. which alleged violations
of’ Section 8(a)(5) and (3). The 8(a)5) portion of the charge
alleged that Tramont laid off! 2 members of the bargaining unit
without bargaining with the Union. (R. Exh. 1.) On May 28.
the Regional Director issued a dismissal letter. (R. Exh. 2).

Local 1103 appealed the dismissal to General Counsel’s Of
fice of’ Appeals. By letter dated August 21, the Acting Director
of’ the Of’lice of Appeals upheld the Regional Director’s deter
mination that Respondent had followed the established proce
dures for layoff The letter also stated that although the Un
ion’s appeal raised the failure to bargain oer effects of the
Iaof’f, that issue was “the subject of Case 18—CA—! 55608,
which is currently pending in the Regional Office.” (R. Exh.
3. Case 18—CA—155608 is the charge that forms the basis for
this litigation.

Ill. ANALYSIS

The main issue bef’ore me is whether Respondent pro\ided
the Union with sufficient notice and an opportunit to bargain
about the effects of laying ofT 12 employees. I will discuss the
unfair labor practice and Respondent’s defenses.

Respondent admitted, and I find, that Executive Vice Presidents

.-1. Respondent I ‘iolated Section 8(a (51 Regarding
Effects Bargaining

Respondent was required to notify and bargain with the Un
ion regarding the effects of layoffs. The notification on the
same day as the layoffs was insufficient and presented the Un
ion v ith a fait accompli.

An employer is required to bargain with its emplo ees’ ex
clusive collective-bargaining representative when making a
material and substantial change in wages. hours, or any other
term of employment that is a mandatory subject of bargaining
under Section 8(a(5) of’ the Act. An emploer violates Section
8 a)( 5) and (1) of the Act by unilaterally changing the mandato
ry subjects of bargaining without first pros iding their bargain
ing representati\e with notice and a meaningful opportunit to
bargain about the change ..VLRB v. Katz, 369 U.S. 736 (1962).
Mandatory subjects of bargaining include those matters that are
“plainly germane to the ‘working environment” and “not
among those ‘managerial decisions, which lie at the core of
entrepreneurial control.” Ford Motor Co. v.,VLRB. 441 U.S.
488, 498 (1979). The decision to lay ofT employees for eco
nomic reasons is clearly a mandatory subject of bargaining.
Thus, absent extraordinary situations in ol ing “compelling
economic circumstances.” an employer must provide notice to
and bargain with the union representing its emplo ees concern
ing both the lavofT decision and the effects of that decision.
Lapeer Foitndi’v & Machine. Inc., 289 NLRB 952, 95-1—955
(1988), citing numerous authorities, including NLRB v. ,-jdvei’
tiser.c Co.. 823 F.2d 1086 (7th Cir. 1987). See also: Pan
.nie,’ican Grain Co., 351 NLRB 1412 (2007): Ti’i-Tech Sc,’
vices, 340 NLRB 894, 895 (2003).

This obligation includes a duty to bargain about the “effects”
on emploees of a management decision that is not itself sub
ject to the bargaining obligation. See Allison Corp., 330 NLRB
1363, 1365 (2000): Good Samaritan Hospital. 335 NLRB 901,
902 (2001): see also Heartland Health Care Center, 359 NLRB
No. 155, slip op. at 6 2013. reaffd. 362 NLRB No. 3 (2015).
As the Board has noted, in most such situations, alternatives
ino1ving the effects of the employer’s underlying decision
may exist that the employer and union can explore to avoid or
reduce the impact of the change without calling into question
the decision itself. Good Sama,’itan Hospital. 335 NLRB at
903—904: see also Fresno Bee. 339 NLRB 1214 (2003).

“An emploer has an obligation to gi\e a union notice and
opportunity to bargain about the effects on unit employees of a
managerial decision een if it has no obligation to bargain
about the decision itself” Good Samaritan Hospital. 335
NLRB at 902. Bargaining over the effects of a layoff must
occur in a meaningful time and meaningful manner .,tlia,ni
Rivet of Puerto Rico. 318 NLRB 769.772(1995). An emplo
er proides suf’ficient time to bargain ef’fects of a layoff if’ it
notifies the Union when it determined to lay off emploYees.
Allison Coi’p.. 330 NLRB at 1366. Failure to notify the Union
before it implements the layoff does not pros ide the Union with

ing of Section 2(11) and 2>13> of the Act. Respondent denied that
Pagan was a supervisor or an agent. I do not make any finding regard
ing Pagan’s status as Respondent does not deny that it laid ot’f the 12

Raichura and Longenecker are supervisors and agents within the mean- employees.
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6 DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD

an opportunity to bargain over the effects of the layoff Geiger
Ready .tIt’c. 315 NLRB 1021 (1994) and Chrissi Sports’.rear.

304 NLRB 988. 989 at in. 6 (1991) (if union does not receive
pre-implementation notice. it does not have sufficient notice for
effects bargaining and is presented ith a fait accompli). Same
day notice does not give a meaningful opportunitY to bargain.
IJ’illamette Tug & Barge Co.. 300 NLRB 282. 282—283 (1990).

The Union was presented with a fait accompli when Re
spondent failed to notify the Union of its decision to lay off I 2
employees. The letter to Bonilla on February 9 was only a
layoff notice to him: it said nothing about other laid—off em
ployees. FIR Administrator Pagan would not een divulge the
names of the other laid-off employees to Bonilla when he
asked. Even presuming this letter could be construed as notice
to the Union. Respondent pros ided the letter on the same dax
as the layoffs and therefore insufficient time to pros ide a mean
ingful opportunity to bargain. Id.

B. Respondents .lf/lrniarive De/’nses Do .\ot Cure
the I wlations

Respondent contends that a contract co erage analx sis
demonstrates the Union had no rights for notification or bar
gaining effects of the lay oil It also contends that the Union
waied its rights to bargain effects. The handbook waied the
Union’s rights to bargain o’er the effects of layoffs. In addi
tion. Respondent contends that it could not have committed any
violations when it pros ided the Union information and held a
bargaining session. Respondent also argues that the matter is
collaterally estopped andior res judicata because the Union had
a prior charge that was dismissed. None of these defenses are
a ailing.

I. The Union did not waive its rights to bargain effects of
a layoff

Respondent argues that a contract coverage analx sis is war
ranted instead of the traditional wai er analysis. The basis of
the argument is that the handbook included layoff language, so
the Union had no rights to be notified or bargain the lay off or
the effects of the lax oil Respondent cites. inter alia: Southern
.‘uclear Operating Co. v. .\LRB. 524 F.3d 1350 (D.C. Cir.
2008): Enloe .tledical Center i. .VLRB. 433 F.3d 834 (D.C. Cir.
2005): Regal Cineintis v. .\LRB. 317 F.3d 300 (D.C. Cir. 2003):
BP.linoco v LRB. 217 F.3d 869 (D.C. Cir. 2000): and .\LRB
v. Postal Service, 8 F.3d 832 (D.C. Cir. 1993). These cases
contend that even nonexplicit contract language makes any
further effects negotiations unnecessary because the parties
already bargained the subject. See. e.g.. Postal Service. 8 F.3d
at 836.

At hearing. Respondent attempted to adduce testimony about Lo
cal Union President Bonillas duties. General Counsel objected and I
sustained the ohection. Before Respondent laid off emploees. it

should hae determined whether Bonilla could be responsible for re
ceiving a notification of an emploers change in terms and conditions
of emploment. not at the time an employee was notitied of the layoff
and certainly not almost ten months after it failed to notify the Union.

Other courts hae declined to adopt the “contract coverage stand
ard. See. e.g.. Local Joim Executive Board of Las fegas v. .\LRB. 540
F 3d 1072. fn. 11 (9(5 Cir. 200X).

The first step in such an analy sis is to determine whether the
parties bargained o’.er the mandatory subject. Bat/i ,tlarine
Draftsmen s .-lssn. V VLRB 475 F.3d 14. 25—26 (1st Cir.
2007). afTh. 345 NLRB 499 (2005). [-(crc. no bargaining took
place. The handbook was implemented without negotiations
when Respondent assumed operations. RespondenCs brief reit
erated that, as a Burns successor. it had the right to set the terms
and conditions of emploxment. The parties only held one bar
gaining session after the implementation of the handbook and
before the layoffs were implemented. The Union never agreed
to the layoff pros ision. .-\s the parties did not bargain O\ er the
layoff section and the handbook is not a contract, the Union
cannot be held to a contract coserage analxsis.

In addition. the Board reieved the contract coverage analy
sis and reasoned that a waiver analx sis is the correct approach.
Proveiia St. Joseph .tledica/ Center. 350 NLRB 808. 812—814
(2007). The Board reaffirmed its commitment to the clear and
unmistakable wai er standard. follow ing a long-standing policy
of refusing to acquiesce in decisions of’ Courts of Appeals that
are contrary to Board law. See Heartland Health Care Center,
359 NLRB No. 155, slip op. at 1 in. 1 and at 6 (2013). reaffd.
362 NLRB No. 3 (2015). See also Pathinark Stoics, Inc.. 342
NLRB 378 ut 1 (2004). 1 am hound to “apply established
Board precedent which the Supreme Court has not reversed.”
Id.

Pursuant to the waiver analysis, the Union did not waive its
rights to bargain the effects of lay off The Union did not waive
its rights to bargain over the effects of layoff’s because the
handbook includes the layof’t’ provision. Waiver must be “clear
and unmistakable” and will not be inferred lightly ..llerropo/i
tan ELI15017 i. \LRB. 460 U.S. 693. 708 (1983). To meet this
standard, any contract language must be specific, or it must be
shown that the matter claimed to hae been waied was fully
discussed by the parties and the partx alleged to ha\e waived its
rights consciouslx yielded its interest in the matter. .41/ison
Corp., 330 NLRB at 1365. The Board looks to the exact word
ing of the contract provision at issue to determine whether
svaier exists. Id. at 1364.

The handbook proisions do not address the effects on em
ployees when a lay off occurs. The handbook pro’ isions only
identify how emploxees are selected for layoff It is silent
about notification regarding layoff’s and the effects ot’ the
layoffs. For example, the layoff proisions did not address
what were the effects of the lay off upon the remaining emplox
ees. See generally KGTI’. 355 NLRB 1283. 1286—1287 (2010).
Nothing reflects that the Union waived its right to he notified or
bargain effects before Respondent laid-off emplo ces.
2. Events af’ter the layoffs do not relieve Respondent’s obliga

tions to notify and bargain over the effects of the layoffs

Respondent argues that the Union failed to request bargain
ing in a timely manner after the Union was notified of the
layoffs. The Union did not ask to bargain effects until 1arch
30. the day of’ the meeting and approximately 6 weeks after the
layoff The siolation occurred when Respondent failed to noti
t. the Union before the layoff occurred. and the Union there
fore did not waive its right to request to bargain.

Respondent cannot rely upon subsequent e\ents. such as the
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TRAMONT MFG., LLC 7

information request or a belated meeting about the layoffs. to
cure its earlier refusal to bargain over effects. BlueJk’ld Re
gional .lIedical Center. 361 NLRB No. 154. slip op. at 2
(2014). Under these circumstances. Respondent’s failure to
pro’. ide ad’. ance notice of its lay off creates a situation v here
the Union could not ha’.e given up its bargaining rights by ask
ing to bargain effects after the layoffs took place. Chrissv
Sportswear. 304 NLRB at 989 lii. 6.

3. The General Counsel’s dismissal of an earlier unfair labor
practice charge is not res judicata or collateral estoppel

Respondent contends that the letter from General Counsel’s
Office of Appeals precludes any case regarding effects bargain
ing. Respondent’s cases generally discuss the doctrines of res
judicata and collateral estoppel: none particularly address
Board law. Respondent’s arguments are incorrect: Be’.ond the
differences in the charges. a determination from the Office of
Appeals does not ha’.e am preclusive efl’ect.

The two charges ha’.e different 8(a)(5 allegations: Fhe first
charge. which was dismissed. alleged failure to bargain over the
lay of Is: the current charge. ‘.hich forms the basis for this litiga
tion. alleges a failure to bargain the effects of the layoffs. Re
spondent’s brief sees no distinction between the two charges.
The language Respondent cites from the letter demonstrates
that Appeals dismissed a charge regarding bargaining over the
lay off’s and selection of employees: it further reflects that the
Union filed a new charge. pending in the Regional Office. re
garding the effects of the layoffs. (R. Exh. 3.) Appeals made
no determination regarding the alidit of charge invol’. ing
bargaining the layofis effects.

Respondent strenuously argues that the determination by
Appeals is preclusive by res judicata and or collateral estoppel.
Respondent ‘.‘.idely misses the mark on whether the first charge
was fully and fhirlv litigated before the Office of Appeals. To
demonstrate res judicata or collateral estoppel. a right, question
or fact must be in issue and “directly determined by a court of
competent jurisdiction .)IontLu7a v. L nited States. 44()
U.S. 147. 153 (1979). citin Southern Pacific R. Co. ‘.‘. L’nitecl
States, 168 U.S. 1 (1897) (emphasis added). The Office of
.-ppeals cannot be considered a “court”: The Office of Appeals
is part of the General Counsel’s determination whether to pros
ecute a case and is not part of the adjudicatory portion of the
N L RB. ‘. h ich ‘. ould be the Board and the Di’. is ion of Judges.

Plainly, dismissal of a prior charge is not an adjudication on
the merits. Pepsi-Cola Bottlers of..ltlanta. 267 NLRB 1100. fn.
2(1983). citing IValier B. Cooke, inc.. 262 NLRB 626 (1982
Because the tirst charge was dismissed and not adjudicated on
the merits. res judicata and collateral estoppel do not apply to
the present case.

IV. COCLLSIO\S OF LAW

1. Respondent Tramont LLC is an emploer engaged in

Respondeni also contends that the Union exhausted its administra
ti’.e remedies by pursuing the initial charge through the Office of Ap
peals. It cites l0l 6 of the Boards Rules and Regulations. However.
this section does not state that the dismissal on one matter is final on a
different matter, much less constitutes an adjudication with f’ull and fair
litigation.

commerce ‘.vithin the meaning of Section 2(2). (6). and (7) of
the Act.

2. The United Electrical. Radio and Machine Workers of
America is a labor organization within the meaning of Section
2(5) of the Act.

3. Respondent Trarnont LLC has engaged in unfair labor
practices in ‘.iolation of Section 8(a)(5) and (1) of the Act by
failing to pros ide prior notice to the Union of its intent to lay
off 12 employees and without affording the Union an oppor
tunitv to bargain with Tramont LLC about the effects of the
layoft

4. The unfair labor practices committed by Respondent
Tramont LLC affect commerce ‘.‘.ithin the meaning of Section
2(6) and (7) of the Act.

V. REXiEDY

1-la’. ing tbiind that Respondent violated Section 8a)(5) and
(lj of’ the .Act. I shall order it to cease and desist from its unla’.—
f’ul conduct and to take certain affirmati’.e actions designed to
effectuate the policies of the .Act.

Ha’. ing found that Respondent unlawfully failed to give no
tice and refused to bargain with the Union about the effects of
its layoff. I recommend an order of a limited backpa require
ment designed to both make employees ‘.hole for losses, if any.
suffered as a result of the ‘.iolation and to recreate in some
practicable manner a situation in which the parties’ bargaining
position is not entirely devoid of economic consequences for
Respondent. Print Fulfihlnzeiit Services, LLC. 361 NLRB No.
144. slip op. at 6 (21)14). Respondent is required to pay
backpay to its emplo ees in a manner analogous to that re
quired in Transniarine .Vavigation Corp.. 1 70 NLRB 389
(1968). and as clarified by .lie/oclv Toyota. 325 NLRB 846
(1998).

Respondent shall pay its laid-off emploees backpay at the
rate of their normal wages ‘.‘.hen last in Respondent’s employ
from 5 days after the date of this Decision and Order until oc
currence of the earliest of the following conditions: (1) the date
Respondent bargains to agreement ‘.‘.ith the Union on those
subjects pertaining to the effects of the layoff’s: (2) a bona fide
impasse in bargaining: (3) the Union’s failure to request bar
gaining ‘.‘.ithin 5 business days after receipt of this Decision and
Order, or to commence negotiations w ithin 5 days after receipt
of Respondent’s notice of its desire to bargain with the Union:
or (4) the Union’s subsequent failure to bargain in good faith.
In no event shall this sum be less than the employ ees would
have earned for a 2-week period at the rate of their normal
wages when last in Respondent’s employ. Backpay shall be
based on earnings that the laid-off employees would normally
ha’.e recei’.ed during the applicable period, less any net interim
earnings, and shall be computed in accordance with F. (U
Woolworth Co.. 90 NLRB 289 (1950), with interest as pre
scribed in .\‘eu’ Horizons. 283 NLRB 1173 (1987), compounded
daily as prescribed in Kentucky River .iedical Center. 356
NLRB 6 (2010). Respondent shall also file a report with the
Social Security Administration. which allocates backpay to the
appropriate calendar quarters. Respondent shall also coinpen
sate affected employees f’or any ad\erse tax consequences asso
ciated with receiving one or more lump-sum backpa awards
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covering periods longer than 1 year.
General Counsel recommends a change in methods for reim

bursing employees’ expenses related to job searches. General
Counsel argues that the current methods are insufficient to
make an employee whole for losses incurred while searching
for alternative employ ment. I am bound by current Board prec
edent and will not order the requested change.

I shall order that an appropriate notice be posted. General
Counsel requests that notices should also be posted in Spanish.
Howe er. the record does not reflect that any of the emplo ees
speak Spanish exclusively. I therefore will recommend that the
notice may be posted in English and any other languages that
the Regional Director decides are appropriate.

On these findings of fact and conclusions of law and on the
entire record. I issue the following recommendedU

ORDER

Respondent Tramont LLC, Milwaukee. Wisconsin. its offic
ers. agents. successors and assigns. shall

1. Cease and desist fl’om:
(a) Failing to bargain in good faith with United Electrical.

Radio and \Iachine Workers of America by failing to lay ing off
employees without prior notice of the lay off to the Union and
an opportunity to bargain o’er the effects of its decision to lay
off employees:

(b) In any like or related manner interfering with. restrain
ing. or coercing employees in the exercise of the rights guaran
teed them by Section 7 of the Act.

2. Take the following affirmative action necessary to effec
tuate the policies of the Act:

(a) Before implementing any changes in wages. hours, or
other terms and conditions of employment, notify and. on re
quest, bargain with the Union as the exclusi\ e collectie—
bargaining representative of the employees in the following
appropriate unit:

All full—time and regular part—time production and mainte
nance employees, including inspection emploees. employed
by the Employer at its Milwaukee. Wisconsin location, but
excluding office clerical employees, professional employees.
guards and supen isors as defined the Act.

(b) Upon request. bargain in good faith with the Union con
cerning the effects of its decision to Ia’ off emploees on Feb
ruarv 9. 2015:

(c) Make whole the following employees for an loss of
earnings and other benefits suffered as a result of the unlawful
failure to bargain with the Union over the effects of the layoff.
in the manner set forth in the remedy section of this decision:

If no exceptions are filed as provided by Sec. 102.46 of the
Board’s RLiles and Regulations, the findings, conclusions, and recom
mended Order shall. as provided in Sec. 10248 of the Rules. be adopt
ed by the Board and all objections to them shall be deemed waived for
all purposes.

James Williams
Jack \\ ingo

Id) Compensate any emploee who receies backpa under
this Order for adverse ta.x consequences. if any. of recei ing a
lump-sum backpav award. and file a report with the Social
Security Administration allocating the hackpay award to the
appropriate calendar quarters for each employee.

(e) Presere and, within 14 days of a request. or such addi
tional time as the Regional Director may allow for good cause
shown. provide at a reasonable place designated by the Board
or its agents, all pay roll records. social security payment rec
ords. timecards. personnel records and reports. and all other
records. including any electronic copies of such records if’
stored in electronic form. necessary to analyze the amount of
hackpay due under the terms of this Order.

(1’) Within 14 days after service by the Region. post at its fa
cility in Milwaukee. V isconsin. copies of the attached notice
marked “Appendix.” Copies of the notice, on forms provided
by the Regional Director for Region 18. after being signed by
Respondent’s authorized representative, shall be posted by
Respondent and maintained for 6() consecuti\ e days in con
spicuous places including all places where notices to employees
are customarily posted. The notice will also be posted in Eng
lish and any other languages that the Regional Director finds
appropriate. In addition to phsical posting of paper notices.
the notices shall be distributed electronically, such as by email.
posting on an intranet or an internet site. andior other electronic
means. Reasonable steps shall be taken by Respondent to en—
sure that the notices are not altered. defaced or coered by any
other material. Respondent shall also duplicate and mail, at its
own expense. a cops of notice to employees who were em
ployed on February 8. 2015. the day before the layoff’. hut no
longer emploed. In the e ent that. during the pendencv of
these proceedings. Respondent has gone out of business or
closed the facility in\olved in these proceedings. Respondent
shall duplicate and mail. at its own expense. a copy of the no
tice to all current employees and former employees employed
by Respondent at any time since February 8.2015.

(g) Within 21 days after service by the Region, file with the
Regional Director a sworn certification of a responsible official
on a form pro\ ided by the Region attesting to the steps Re
spondent has taken to compl

Dated. Washington. DC. January 28. 2016

APPENDIX

NOTICE To EMPLOYEES

POST BY ORDER OF THE

NATION.\L L.\BOR RELATIONS BOARD

An Agency of’ the United States Go’ernment

The National Labor Relations Board has found that we ‘. iolated
Federal labor law and has ordered us to post and obey this No
tice.

FEDERAL LABOR LAW GIVES YOU THE RIGHT TO

Fonm join or assist a union
Choose representaties to bargain with us on your be-

Thomas Jaworski
Jesus Martinez

Lauro Bonilla
John Carter
George Cook. Jr.
Juan I-Iernandez

Keota Phouthakhio
John Sims
MarIon Shumpert
Isaac Vasquez

halt’
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TRANIONT MFG., LLC 9

Act together ith other employees for your benefit and
protection

Choose not to engage in any of these protected activi
ties

WE WILL NOT fail to bargain in good faith itli sour collec
tive-bargaining representative.

WE WILL NOT fail to notify the Union hen we intend to la
off employees.

VE \\ ILL NOT fail to pros ide the Union with a meaningful
opportunity to bargain over the effects of layoffs.

VE WILL NOT in any like or related manner interfere ith. re
strain. or coerce you in the exercise of the rights guaranteed
you by Section 7 of’ the Act.

WE \\ILL bargain in good faith ith the Union. which repre
sents the folloing employees in an appropriate bargaining
ii nit:

All full—time and regular part—time production and mainte
nance emploees. including inspection ernpIoees. employed
by the Employer at its MiIaukee. Wisconsin location, but
excluding office clerical emploees. professional empIoees.
guards and supervisors as defined the Act.

VE \ ILL. upon request. bargain in good faith ith the Union
regarding the effects of the February 9.2015 layoffs.

WE \ ILL make v. hole. according to Transinarine .‘vaviga000

Corp.. 170 NL[{B 380 (1968) and as clarified by .lIe/odi Toio
to. 325 NLRB 846 (1998). the folloing employees for their
losses:

WE WILL compensate those employees for the adverse tax
consequences. if any of receiving lump-sum backpay awards.
and WILL tile a report with the Social Securit Administra
tion allocating the backpa awards to the appropriate calendar
quarters for each employee.

TRAOONT \IANI:FA CTI:RING. LLC

The Administratie Law Judge’s decision can he found at
o o .iilrh.ao easel S—CA—I 5500$ or by using the QR code

below. Alteniatielv. you can obtain a copy of the decision from the
Executie Secretai. National Labor Relations Board. 1015 Half
Street. SE.. Washington. D.C. 20570. or by calling (202) 273—1940.

John Carter

George Cook. Jr.
Juan Hernandez
Thomas Jaworski
Jesus Martinez

John Sims

Marion Shumpert
Isaac Vasquez
James Williams
Jack \k ingo

Lauro Bonilla K.eota Phoulhak.hio
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LIST OF PARTIES SERVED

The following parties participated in the proceeding before the National Labor Relations
Board for which Tramont Manufacturing, LLC now files its Petition for Review:

Tabitha Boerschinger
Counsel for the General Counsel
National Labor Relations Board
Region 18— Subregion 30
310 W. Wisconsin Avenue, Suite 450W
Milwaukee, Wisconsin 53203

United Electrical, Radio and Machine Workers of America, Local 1103
37 5. Ashland Ave.
Chicago, IL 60607-1805

Margot A. Nikitas, Associate General Counsel
United Electrical, Radio and Machine Workers of America (UE), Local 642
One Gateway Center Ste. 1400
Pittsburgh, PA 15222

Accordingly, the Petitioner has on this date, June 9, 2016, served a copy of its Petition for

Review by U.S. Mail on the parties identified above.

Jennk E. Rousseau
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EXHIBIT C
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TRAMONT MANUFACTURING, LLC
CORPORATE DISCLOSURE STATEMENT

Pursuant to Rule 26.1 of the Federal Rules of Appellate Procedure and Circuit Rule 26.1,

Tramont Manufacturing, LLC submits that it does not have any parent companies, and there are

no publicly-held companies that have a 10% or greater ownership interest in Tramont

Manufacturing, LLC. Trarnont Manufacturing, LLC is a diesel tank and enclosure manufacturer

located in Milwaukee, Wisconsin. Trarnont Manufacturing, LLC is a successor employer, having

purchased the assets of Tramont Corporation out of receivership in April/May of 2014.
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